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•
INTRODUCTION

•

This appeal involves the minimum due process requirements to be provided to a
probationer in probation revocation proceedings. Mr. Baize, the probationer, should prevail

•

on appeal because the district court failed to provide those minimum due process
requirements prior to revoking and terminating his probation as unsuccessful. 1
This appeal also involves the failure of trial counsel to object to the lack of notice

•

and opportunity to meaningfully respond and b

heard on the probation violation

allegations. As a result, trial counsel deprived Mr. Baize of his constitutional right to the
effective assistance of counsel, which prejudiced him by precluding the court from duly

•

considering lesser alternative options of punishment for the alleged probation v iolation.
Mr. Baize was also prejudiced by counsel's deficient performance because the court

•

revoked and terminated his probation as unsuccessful based on incomplete, inaccurate, and
misleading information.

STATEMENT OF ISSUES

•

1.

Whether the court deprived Mr. Baize of due process by failing to provide

him with timely and adequate notice and the opportunity to be heard on the probation

•
•

v iolation allegations .

1

Jurisdiction is proper w ith this Comt pursuant to Utah Code Ann.§ 78A-4-103(2)(e).
1

•
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Standard ofReview: This issue is raised pursuant to plain error. In State v. Dunn, 850 P.2d
1201 (Utah 1993 ), the Utah Supreme Court outlined the following principles or elements
for establishing "plain error":
In general, to establish the existence of plain error and to
obtain appellate relief from an alleged error that was not
properly objected to, the appellant must show the following:
(i) An error exists; (ii) the error should have been obvious to
the trial court; and (iii) the error is harmful, i.e., absent the
error, there is a reasonable likelihood of a more favorable
outcome for the appellant, or phrased differently, our
confidence in the verdict is undermined.

Id. at 1208-09; State v. Dean, 2004 UT 63, if 13, 95 P.3d 276; accord State v. Larsen, 2005
UT App 201, 115-6, 113 P.3d 998.

Preservation or Statement o[Grounds for Review: Issues involving plain error constitute
an exception to the preservation rule and as such may be raised for the first time on appeal.

2.

Whether trial counsel deprived Mr. Baize of his Sixth Amendment right to

the effective assistance of counsel by failing to object to the lack of notice and opportunity
to respond.

Standard o[Review: To make such a showing, a defendant must show, first, that counsel
rendered a deficient performance, falling below an objective standard of reasonable
professional judgment, and, second, that counsel's performance was prejudicial. Bundy v.

DeLand, 763 P.2d 803 (Utah 1988). The appellate court reviews such a claim as a matter
oflaw. State v. Maestas, 1999 UT 32, ,r 20,984 P.2d 376; State v. Craft, 2017 UT App 87,

2
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®

1 15, 397 P.3d 889; State

v. Robertson, 2005 UT App 419,

il 5,

122 P.3d 895; State v.

Strain, 885 P .2d 810, 814 (Utah Ct. App. 1994 ).
Preservation oflssue Citation or Statement o[Grounds for Review: Issues involving claims
of ineffective assistance of counsel constitute an exception to the preservation rule and as
such may be raised for the first time on appeal.

STATEMENT OF THE CASE
A.

Initial Charges
By way of Information filed February 19, 2015, Nathan David Baize was charged

with Assault (Domestic Violence), a class B misdemeanor (Count 1), Criminal Trespass
(Domestic Violence), a class B misdemeanor (Count 2), Unlawful Detention (Domestic
Violence), a class B misdemeanor (Count 3), and Commission ofDomestic Violence in the
~

Presence of a Child, a class B misdemeanor (Count 4) (R. 1-3). On April 6, 2015, Mr.
Baize pleaded not guilty (R. 17).
B.

Entry of Guilty Plea and Sentencing

Gfj

On December 7, 2015 - some ten months after being charged - Mr. Baize appeared
before the court and pleaded guilty to two of the four original charges, namely, the amended
charge of Disorderly Conduct, a class C misdemeanor, and Criminal Trespass, a class B
misdemeanor (R. 86-87). Pursuant to the prosecution's agreement, the remaining charges
were dismissed (R. 87). The court then set the matter for sentencing (Id.).

3
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On May 16, 2016, Mr. Baize appeared for sentencing, where the court - based on
the conviction of Disorderly Conduct, a class C misdemeanor, sentenced him to a

®

suspended term of 90 days (R. 110-11 ). Based on the conviction of Criminal Trespass, a
class B misdemeanor, the court imposed a suspended term of 180 days (R. 111 ). The court
placed Mr. Baize on court-supervised probation for 12 months (ld.). 2

Post-Sentencing Proceedings and Appeal

C.

By letter dated October 10, 2016, Mr. Baize requested "a review hearing for case
#151800071." (R. 15-17). The court issued a Notice of Review Hearing on November 2,
2016, scheduling a review hearing for November 14, 2016 (R. 119-20).
At the scheduled review hearing, the court continued the case "to a Court order to
show cause" scheduled for December 12, 2016 (R. 121 ). 3 The court - on December 12,
2016 - continued the case for an order to show cause with Mr. Baize's "other case
161800370" on February 10, 2017 (R. 124-25). 4
On February 10, 2017, following a bench trial in Case No. 161800370, the related
case, the court- pursuant to trial counsel's agreement- found a violation of the terms of
probation and addressed the instant case as follows:

2

See Sentence, Judgment, Commitment, R. 110-12, a true and correct copy of which is
attached to this Brief as Addendum A.
3

See Minutes-Review Hearing and Court Notice, R. 121-23, a true and correct copy of
which is attached to this Brief as Addendum B.
4

See Minutes - Order to Show Cause and Court Notice, R. 124-26, a true and correct
copy of which is attached to this Brief as Addendum C.
4
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®

In case 151800071, it's the order of the court that
probation is revoked, tenninated as unsuccessful. Ordered to
serve ten days in the Davis County Jail concurrent with the
term imposed in 161800370. All fines and assessments shall
be sent to the Office of State Debt Collection for collection.
Any appeal of this judgment needs to be made within 30 days
of today. Good luck. Thank you.
(R. 245 :4-11; R. 256:8-15). The court signed the Post-Sentencing Judgment/ Commitment
on February 10, 2017, which was entered that same day (R. 130-31). 5 Mr. Baize filed a
timely prose notice of appeal on February 23, 2017 (R. 134-39).

SUMMARY OF THE ARGUMENTS

I.

The court deprived Mr. Baize of due process by failing to provide him with

timely and adequate notice and the opportunity to be heard on the probation violation
allegations. Despite the plain language of the probation statute, the court erred by failing
to provide Mr. Baize with timely and adequate notice of the probation violation allegation
and a meaningful opportunity to be heard on the matter. There is nothing in the record
demonstrating that the court caused any type of filing or written notice alleging with
particularity facts asserted to constitute violation of the conditions of probation to be served
on Mr. Baize. Moreover, the court failed to inform Mr. Baize of his right to present
evidence at the order to show cause hearing, which notice - according to the statute - must
be served at least five days prior to the hearing.

5

See Post Sentencing Judgment/ Commitment, R. 130-31, a true and correct copy of
which is attached to this Brief as Addendum D.
5
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The obviousness of the court's errors is not only demonstrated by the probation
statute but by Utah case law, which mandates that a probationer - consistent with the

(Yi

minimum requirements of due process - be provided with at least ( 1) notice of the claimed
violations of probation, (2) disclosure to the probationer of the evidence against him, (3)
opportunity to be heard in person and to present witnesses and documentary evidence, (4)
the right to confront and cross-examine adverse witnesses, and ( 5) a written statement by
the factfinder as to the evidence relied on and the reasons for revoking probation. Each of

Ci

the foregoing requirements of due process was substantially, if not wholly, lacking in this
case.
An error is harmful if absent the error, there is a reasonable likelihood of a more
favorable outcome for the defendant. Assuming the alleged probation violation was based
upon Mr. Baize's other case in Case No. 161800370, there is a reasonable likelihood that
had the court abided by the requirements of the probation statute and the minimum
requirements of due process, it would have realized that Mr. Baize's violation of probation
was not willful. As a result of this determination, the court would have then been required
to consider whether adequate alternative methods of punishing the defendant are available.
In other words, the court would have been required to consider alternative sentences such
as revoking and restarting probation or even an extension of probation. The reasonable
likelihood of such a result is demonstrated by the court's lenient senten~e of 10 days in jail,
which the court ran concurrent with the term in the other case.

6
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2.

Trial counsel deprived Mr. Baize of his Sixth Amendment right to the

effective assistance of counsel by failing to object to the lack of notice and opportunity to
respond. Trial counsel's failure fell below an objective standard of reasonable professional
judgment. This is demonstrated by the specific provisions of the probation statute, namely,
Utah Code Ann. § 77-18-1(12), Utah case law, and article I, section 7, of the Utah
Constitution.
The significance of trial counsel's failure is demonstrated by the lack of minimum
requirements of due process in this case, which are (1) notice of the claimed violations of
probation, (2) disclosure to the probationer of the evidence against him, (3) opportunity to
be heard in person and to present witnesses and documentary evidence, (4) the right to
confront and cross-examine adverse witnesses, and (5) a written statement by the factfinder
as to the evidence relied on and the reasons for revoking probation. Trial counsel failed to
recognize that the foregoing requirements of due process were lacking in this case.
But for counsel's unprofessional failure to object, there is a reasonable probability
that the probation revocation proceedings would have been different. Had the court been
advised of Mr. Baize's lack of notice and meaningful opportunity to respond and be heard
on the alleged probation violation, there is a reasonable probability that the court would
(i)

have considered other options of punishment. Assuming the alleged probation violation
was based upon Mr. Baize's other case in Case No. 161800370, there is a reasonable
probability that had the court complied with the probation statute requirements and the

7
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minimum requirements of due process, it would have realized that Mr. Baize's violation of
probation was not willful. The court - in tum - would have then been required to consider

. ~

whether adequate alternative methods of punishing the defendant are available. In other
words, the court would have been required to duly consider alternative sentences such as
revoking and restarting probation or even extending probation. The reasonable probability
of this result is demonstrated by the court's lenient sentence of 10 days in jail, which the
court ran concurrent with the term in the other case.

4i

The prejudice to Mr. Baize resulting from this critical failure is also evinced by the
fact that the revocation of probation and termination as unsuccessful may be utilized in
future settings involving probation, among other considerations. This critical failure oftrial
counsel allowed the sentencing court to utilize incomplete, inaccurate, and misleading
information in the course of revoking and terminating Mr. Baize's probation as
unsuccessful.

ARGUMENTS

I.

THE COURT DEPRIVED MR. BAIZE OF DUE
PROCESS BY FAILING TO PROVIDE HIM WITH
TIMELY AND ADEQUATE NOTICE AND THE
OPPORTUNITY TO BE HEARD ON THE PROBATION
VIOLATION ALLEGATIONS.

Utah Code Ann. § 77-18-1 requires a court to hold a hearing in order to extend,
modify, or revoke probation and to find that the probationer violated the conditions of
probation. See Utah Code Ann.§ 77-18-1(12)(a)(ii) (2012) (stating "[p]robation may not
8
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~

be revoked except upon a hearing in court and a finding that the conditions of probation
have been violated"). 6 During a probation revocation proceeding, "[t]he defendant may call
witnesses, appear and speak in the defendant's own behalf, and present evidence,"
including questioning witnesses called by the State "who have given adverse information
on which the allegations are based .... " See id. at§ 77-18-1(12)(a)(iii)-(iv). "After the
hearing the court shall make findings of fact." Id. at§ 77-18-1(12)(e)(i).
If a violation is found, the trial court '"must determine by a preponderance of the
evidence that the violation was willful.'" State v. Maestas, 2000 UT App 22, 124, 997 P .2d
314 (quoting State v. Peterson, 869 P.2d 989,991 (Utah Ct. App. 1994) and citing State v.
Hodges, 798 P.2d 270,279 (Utah Ct. App. 1990)). However, if the court determines that
a probationer's violation was not willful, it is then required to "consider 'whether adequate
alternative methods of punishing the defendant are available."' See State v. Orr, 2005 UT
92,134, 127 P.3d 1213 (quoting Bearden v. Georgia, 461 U.S. 660, 668-69, 103 S.Ct. 2064
(1983)); see also Utah Code Ann.§ 77-18-1(12)(e)(ii).
In a probation modification proceeding, a probationer is entitled to the minimum
requirements of due process, which include
(a) written notice of the claimed violations of [probation]; (b)
disclosure to the [probationer] of evidence against him; (c)
opportunity to be heard in person and to present witnesses and
documentary evidence; (d) the right to confront and cross-

6

A true and correct copy of Utah Code Ann. § 77-18-1 (2012) is attached to this Brief of
Appellant as Addendum E.
9
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examine adverse witnesses (unless the hearing officer
specifically finds good cause for not allowing confrontation);
(e) a neutral and detached hearing body . . .; and (f) a written
statement by the factfinders as to the evidence relied on and
reasons for revoking [probation].

~

See Orr, 2005 UT 92 at il 20 (quoting Gagnon v. Scarpelli, 411 U.S. 778, 786, 93 S.Ct.
1756 (1973) (with alterations and internal quotation marks omitted)). "These requirements
in themselves serve as substantial protection against ill-considered revocation." Scarpelli,
411 U.S. at 786.
According to the probation statute, "Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of the conditions of probation, the court
that authorized probation shall determine if the affidavit establishes probable cause to
believe that revocation, modification, or extension of probation is justified." Utah Code
Ann.§ 77-18-1(12)(b )(i). Once the court determines there is probable cause, "it shall cause
to be served on the defendant a warrant for the defendant's arrest or a copy of the affidavit
and an order to show cause why the defendant's probation should not be revoked, modified,
or extended." Id. at § 77-18-1 ( 12)(b)(ii). "The order to show cause shall specify a time and

•

place for the hearing and shall be served upon the defendant at least five days prior to the
hearing" and "shall also inform the defendant of a right to present evidence." Id. at § 7718-1(12)(c)(i) & (iv).
"In our judicial system, except in extraordinary circumstances that are not present
here, all parties are entitled to notice that a particular issue is being considered by a court
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and to an opportunity to present evidence and argument on that issue before decision."

Plumb v. State, 809 P.2d 734, 743 (Utah 1990) (citing Nelson v. Jacobsen, 669 P.2d 1207,
1211-12 (Utah 1983) and Highbarger v. Thornock, 94 Idaho 829, 831-32, 498 P.2d 1302,
1304 (1972)). "The failure to give adequate notice and opportunity to participate can
constitute a denial of due process under article I, section 7 of the Utah Constitution. Utah
Const. art. I,§ 7."7 See Plumb, 809 P.2d at 743. "'Many cases have held that where notice
is ambiguous or inadequate to inform a party of the nature of the proceedings against him
or not given sufficiently in advance of the proceeding to permit preparation, a party is
deprived of due process."' Cornish Town v. Koller, 798 P.2d 753, 756 (Utah 1990)
(quoting Nelson, 669 P.2d at 1212). '"'Timely and adequate notice and an opportunity to
be heard in a meaningful way are at the very heart of procedural fairness."' Id. (quoting

Nelson, 669 P.2d at 1211).
This issue is raised for the first time on appeal pursuant to plain error. Ordinarily,
the failure to raise an issue to the trial court precludes consideration of the issue on appeal.

State v. Jennings, 875 P.2d 566,570 (Utah Ct. App. 1994). In State v. Dunn, 850 P.2d 1201
(Utah 1993), the Utah Supreme Court outlined the plain error exception to this rule as
follows:
In general, to establish the existence of plain error and to
obtain appellate relief from an alleged error that was not

7

Article I, section 7, of the Utah Constitution provides, "No person shall be deprived of
life, liberty or property, without due process of law. Utah Const. art. I, § 7.
11
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properly objected to, the appellant must show the following:
(i) An error exists; (ii) the error should have been obvious to
the trial court; and (iii) the error is harmful, i.e., absent the
error, there is a reasonable likelihood of a more favorable
outcome for the appellant, or phrased differently, our
confidence in the verdict is undermined.
Id. at 1208-09; State v. Dean, 2004 UT 63, 113, 95 P.3d 276; accord State v. Larsen, 2005

l1i

UT App 201, 115-6, 113 P.3d 998; see also State v. Verde, 770 P.2d 116, 121-22 (Utah
1989).
Despite the plain language of the probation statute, the court erred by failing to
provide Mr. Baize with timely and adequate notice of the probation violation allegation and
a meaningful opportunity to be heard on the matter. There is nothing in the record
demonstrating that the court caused any type of filing or written notice alleging with
particularity facts asserted to constitute violation ofthe conditions of probation to be served
on Mr. Baize. See & cf Utah Code Ann.§ 77-18-1(12)(b)(ii). Moreover, the court failed

~

to inform Mr. Baize of his right to present evidence at the order to show cause hearing,
which notice - according to the statute - must be served at least five days prior to the
CB

hearing. See id. at§ 77-18-1(12)(c)(i) & (iv).
The obviousness of the court's errors is not only demonstrated by the probation
statute - as specifically discussed above- but by Utah case law. Utah case law mandates
that a probationer- consistent with the minimum requirements of due process - be provided
with at least (1) notice of the claimed violations of probation, (2) disclosure to the
probationer of the evidence against him, (3) opportunity to be heard in person and to present
12
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witnesses and documentary evidence, (4) the right to confront and cross-examine adverse
witnesses, and (5) a written statement by the factfinder as to the evidence relied on and the
reasons for revoking probation. See Orr, 2005 UT 92 at ,I 20 (citation omitted). Each of
the foregoing requirements of due process was substantially, if not wholly, lacking in this
case.
An "'error is harmful [ifJ absent the error, there is a reasonable likelihood of a more
favorable outcome for [Defendant]."' State v. Parker, 2000 UT 51, ,I 7, 4 P.3d 778
(quoting Dunn, 850 P .2d at 1208). Assuming the alleged probation violation was based
upon Mr. Baize's other case in Case No. 161800370, there is a reasonable likelihood that
had the court abided by the requirements of the probation statute and the minimum
requirements of due process as set forth in Orr, it would have realized that Mr. Baize's
violation of probation was not willful. As a result of this determination, the court would
have then been required to "consider 'whether adequate alternative methods of punishing
the defendant are available."' See Orr, 2005 UT 92 at ,I 34 (quoting Bearden, 461 U.S. at
668-69); see also Utah Code Ann. § 77-18-1(12)(e)(ii). In other words, the court would
have been required to consider alternative sentences such as revoking and restarting
probation or even an extension of probation. The reasonable likelihood of such a result is
demonstrated by the court's lenient sentence of 10 days in jail, which the court ran
concurrent with the term in the other case.
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In light of the foregoing, there is - at the very least - a reasonable likelihood of a
more favorable outcome for Mr. Baize. Is a more favorable outcome certain? - No. But,

•

confidence in the probation revocation proceedings in which the court failed to abide by the
minimum requirements of due process causes confidence in the proceedings to be
undermined. This is based on the reasonable-likelihood standard utilized for determining
whether the errors such as those in the subject probation revocation proceedings were
harmful.

II.

TRIAL COUNSEL DEPRIVED DEFENDANT OF HIS
SIXTH AMENDMENT RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL BY FAILING TO OBJECT
TO THE LACK OF NOTICE AND OPPORTUNITY TO
RESPOND.

In Stricklandv. Washington, 466 U.S. 668, 104 S.Ct 2052 (1984), the United States
Supreme Court established a two-prong test for determining when a defendant's Sixth
Amendment8 right to effective assistance of counsel has been denied. Id. at 687, I 04 S.Ct.
at 2064. The test- adopted by Utah courts - requires a defendant to show "first, that his
counsel rendered a deficient performance in some demonstrable manner, which
performance fell below an objective standard of reasonable professional judgment and,
second, that counsel's performance prejudiced the defendant." State v. Martinez, 200 I UT

8

The Sixth Amendment to the United States Constitution states in relevant part that "[i]n
all criminal prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel
for his defence." U.S. Const. amend. VI.
14
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12,, 16, 26 P.3d 203; Bundy v. Deland, 763 P.2d 803, 805 (Utah 1988); State v. Stidham,
2014 UT App 32,, 18, 320 P.3d 696; State v. Perry, 899 P.2d 1232, 1239 (Utah Ct. App.
1995); State v. Wright, 893 P.2d 1113, 1119 (Utah Ct. App. 1995). 9 "[T]he right to the
effective assistance of counsel is recognized not for its own sake, but because of the effect
~

it has on the ability of the accused to receive a fair trial," or, in this case, a fair and just
sentencing. See Lockhart v. Fretwell, 506 U.S. 364, 369, 113 S.Ct. 838, 842, (1993).
To satisfy the first prong of the test, a defendant must "'identify the acts or
omissions' which, under the circumstances, 'show that counsel's representation fell below
an objective standard ofreasonableness."' State v. Templin, 805 P .2d 182, 186 (Utah 1990)
(quoting Strickland, 466 U.S. at 690,688, 104 S.Ct. at 2066, 2064 (footnotes omitted)). A
defendant must "overcome the strong presumption that trial counsel rendered adequate
assistance and exercised reasonable professional judgment." State v. Bullock, 791 P .2d 15 5,
159-60 (Utah 1989), cert. denied, 497 U.S. 1024, 110 S.Ct. 3270 (1990).
To show prejudice under the second prong of the test, a defendant must proffer
sufficient evidence to support "a reasonable probability that, but for counsel's
unprofessional errors, the result ofthe proceedings would have been different." Strickland,
466 U.S. at 694, 104 S.Ct. at 2068; Templin, 805 P.2d at 187. "A reasonable probability

9

"When a claim of ineffective assistance of counsel is raised for the first time on appeal,
there is no lower court ruling to review and we must decide whether the defendant is deprived
of the effective assistance of counsel as a matter oflaw." State v. Craft, 2017 UT App 87,, 15,
397 P.3d 889 (citation and internal quotation marks omitted).
15
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is a probability sufficient to undermine confidence in the outcome." Strickland, 466 U.S.
at 695, 104 S.Ct. at 2069; Parsons v. Barnes, 871 P.2d 516,522 (Utah), cert. denied, 513

'9

U.S. 966, 115 S.Ct. 431 (1994); State v. Frame, 723 P.2d 401, 405 (Utah 1986).
By failing to object to the lack of notice and opportunity to respond to the probation
violation allegations, trial counsel rendered ineffective assistance of counsel.

Trial

counsel's failure fell below an objective standard of reasonable professional judgment.
This is demonstrated by the specific provisions of the probation statute, namely, Utah Code
Ann. § 77-18-1(12), as discussed in Argument I above, Utah case law, as previously
discussed, and article I, section 7, of the Utah Constitution.
The significance of trial counsel's failure is demonstrated by the lack of minimum
requirements of due process in this case, which are (1) notice of the claimed violations of
probation, (2) disclosure to the probationer of the evidence against him, (3) opportunity to
be heard in person and to present witnesses and documentary evidence, (4) the right to
confront and cross-examine adverse witnesses, and (5) a written statement by the factfinder
as to the evidence relied on and the reasons for revoking probation. See State v. Orr, 2005
UT 92,

1 20,

127 P.3d 1213.

Trial counsel failed to recognize that the foregoing

requirements of due process were lacking in this case. See Cornish Town v. Koller, 798
P.2d 753, 756 (Utah 1990) (""Timely and adequate notice and an opportunity to be heard
in a meaningful way are at the very heart of procedural fairness.'" (quoting Nelson v.

Jacobsen, 669 P.2d 1207, 1211 (Utah 1983)).
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4,

But for counsel's unprofessional failure to object, there is a reasonable probability
that the probation revocation proceedings would have been different. Had the court been
advised of Mr. Baize's lack of notice and meaningful opportunity to respond and be heard
on the alleged probation violation, there is a reasonable probability that the court would
~

have considered other options of punishment. Assuming the alleged probation violation
was based upon Mr. Baize's other case in Case No. 161800370, there is a reasonable
probability that had the court complied with the probation statute requirements and the
minimum requirements of due process as set forth in Orr, it would have realized that Mr.
Baize's violation of probation was not willful. The court- in tum -would have then been
required to "consider 'whether adequate alternative methods of punishing the defendant are
available."' See Orr, 2005 UT 92 at ,r 34 (quoting Bearden, 461 U.S. at 668-69); see also
Utah Code Ann.§ 77-18-1(12)(e)(ii). In other words, the court would have been required
to duly consider alternative sentences such as revoking and restarting probation or even
extending probation. The reasonable probability of this result is demonstrated by the
court's lenient sentence of 10 days in jail, which the court ran concurrent with the term in
the other case.
The prejudice to Mr. Baize resulting from this critical failure is also evinced by the
fact that the revocation of probation and termination as unsuccessful may be utilized in
future settings involving probation, among other considerations. This critical failure oftrial
counsel allowed the sentencing court to utilize incomplete, inaccurate, and misleading

17
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information in the course of revoking and tenninating Mr. Baize's probation as
unsuccessful.

CONCLUSION

Based on the foregoing, Mr. Baize respectfully requests that this Court set aside the
trial court's order revoking and terminating probation as unsuccessful and remand the case
for further proceedings consistent with this Court's instructions as set forth in its opinion.
Mr. Baize also requests that the Court provide him with any other remedy that the Court
deems just and appropriate under the circumstances.
RESPECTFULLY SUBMITTED this 30th day of November, 2017.
ARNOLD & WIGGINS, P.C.
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ADDENDA

Addendum A:
AddendumB:
AddendumC:
AddendumD:
AddendumE:

Sentence, Judgment, Commitment, R. 110-12
Minutes - Review Hearing and Court Notice, R. 121-23
Minutes - Order to Show Cause and Court Notice, R.
124-26
Post Sentencing Judgment/ Commitment, R. 130-31
Utah Code Ann.§ 77-18-1 (2012)
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The Order of the Court is stated below:
D,ite,:: \ia:, 17. ~Ol(
/s.' GL!:l\! R DAWSO:'\
District Court .i uoge

SECOND DISTRICT-BOUNTIFUL
DAVIS COUNTY, STATE OF UTAH

(i

MINUTES

BOUNTIFUL CITY,

SENTENCE, JUDGMENT, COMMITMENT

Plaintiff,
vs.

Case No: 151800071 MO

NATHAN DAVID BAIZE,

Judge:

GLEN R DAWSON

Date:

May 16, 2016

Defendant.

i)

PRESENT
Clerk:

margoa

Prosecutor: PETERS, DAVID J
Defendant
Defendant's Attorney(s}: BROWN, MARK W
DEFENDANT INFORMATION
Date of birth: June 2, 1984
Audio
Tape Number:

Bl 051616

Tape Count: 10:32-10:37

This case involves domestic violence.
CHARGES
1. DISORDERLY CONDUCT (amended}
Plea: Guilty

- Class C Misdemeanor

- Disposition: 12/07/2015 Guilty

2. CRIMINAL TRESPASS - Class B Misdemeanor
Plea: Guilty

- Disposition: 12/07/2015 Guilty

3. UNLAWFUL DETENTION - Class B Misdemeanor
Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

4. COMMISSION OF DOMESTIC VIOLENCE IN THE PRESENCE OF A CHILD - Class B Misdemeanor
Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

Court advises defendant of rights and penalties.
SENTENCE JAIL
Based on the defendant's conviction of DISORDERLY CONDUCT a Class C Misdemeanor, the
defendant is sentenced to a term of 90 day{s}

The total time suspended for this charge
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Case No: 151800071 Date:

May 16, 2016

is 90 day(s).
Based on the defendant's conviction of CRIMINAL TRESPASS a Class B Misdemeanor, the
defendant is sentenced to a term of 180 day(s)

The total time suspended for this

charge is 180 day(s).
SENTENCE FINE
Fine: $1425.00

Charge# 1

Suspended: $1075.00
Surcharge: $115.19
Due: $350.00
Fine: $1900.00

Charge# 2

Suspended: $1220.00
Surcharge: $339.47
Due: $680.00
Total Fine: $3325.00
Total Suspended: $2295.00
Total Surcharge: $454.66
Total Principal Due: $1030.00
Plus Interest
SCHEDULED TIMEPAY
The following cases are on timepay 151800071.
The defendant is to pay $100.00 monthly on the 15th.
The number of payments scheduled is 10 plus a final payment of $42.88.
The first payment is due on 06/15/2016 the final payment of $42.88 is due on
04/15/2017.

The final payment may vary based on interest.

ORDER OF PROBATION

4i

The defendant is placed on probation for 12 month(s).
Probation is to be supervised by District Court.
Defendant is to pay a fine of 1030.00 which includes the surcharge.

Interest may

increase the final amount due.
Pay fine to The Court.

This can be paid online at: www.utcourts.gov/epayments.

keep court appraised of any address change.
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Case No: 151800071 Date:

May 16, 2016

Fine to be paid to the court.
No violations of the law.
Defendant advised ok to make first payment on 6-30-16.

End Of Order - Signature at the Top of the First Page
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SECOND DISTRICT-BOUNTIFUL
DAVIS COUNTY, STATE OF UTAH

•

BOUNTIFUL CITY,

MINUTES

Plaintiff,

REVIEW HEARING

vs.

Case No: 151800071 MO

NATHAN DAVID BAIZE,

Judge:

GLEN R DAWSON

Date:

November 14, 2016

Defendant.

(j

PRESENT
Clerk:

margoa

Prosecutor: JACOB L FORDHAM
Defendant Present
Defendant 1 s Attorney(s): MARK

w BROWN

DEFENDANT INFORMATION
Date of birth: June 2, 1984
Audio
Tape Number:

Bl 111416

Tape Count: 8:06-8:12

This case involves domestic violence.
CHARGES
1. DISORDERLY CONDUCT (amended)
Plea: Guilty

- Class C Misdemeanor

- Disposition: 12/07/2015 Guilty

2. CRIMINAL TRESPASS - Class B Misdemeanor
Plea: Guilty

- Disposition: 12/07/2015 Guilty

3. UNLAWFUL DETENTION - Class B Misdemeanor
Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

4. COMMISSION OF DOMESTIC VIOLENCE IN THE PRESENCE OF A CHILD - Class B Misdemeanor
Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

HEARING
~

Defendant is present. Court continues case to a Court order to show cause.
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Case No: 151800071 Date:

Nov 14, 2016

ORDER TO SHOW CAUSE is scheduled.
Date: 12/12/2016
Time: 08:30 a.m.
Location: COURTROOM 1
SECOND DISTRICT COURT
805 SOUTH MAIN ST.
BOUNTIFUL, UT 84010
Before Judge: GLEN R DAWSON

Individuals needing special accommodations (including auxiliary communicative aids and
services) should call the Court Clerk at 801-397-7000 three days prior to the hearing.
For TTY service call Utah Relay at 800-346-4128. The general information phone number
is 801-397-7000.
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SECOI\D DISTRICT COURT, STATE OF UTAH, COL:~T\" OF DAVlS, BOU~TIFUL DEPARTME:,,:T

805 SOUTH MAIN STREET, BOUNTIFUL, UT 84010
•

....

,I

'

1lel ~0'()370

a?

l61iollo1{

Case(s)
Please flJI in PERSONAL INFORMATION COMPLETELY:

•

J\ltt&r\

Judge: Glen R. Da .vson

lxA\l\r) \?A\k~

Address:

TREATMENT AGENCIES
D Adolescence To Adulthood
Counseling
640 N. Main Street, Ste. 1474
No Salt Lake City, UT 840S4
(80 I ) 891-0400

NO\I 11 2016
SECOND

I

City _ _ _ _ _ __

REPORT IMMEDIATELY TO:

(i}

J0 IL~IJ

l lt'CJ)

(,''f,8)

Name

PHONE (801) 397-7000

Zip ~9d~ D\STR\CT ~ou_R_T_ __

PROBATION

FINES/FEES:

( ) Formal Probation Months _ _ _ __

Case 1) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $ _ _ _ __

( ) Informal Court Probation Months _ __

Case 2) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $ _ _ _ __

( ) Revoke and Restart

Case 3)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $ _ _ _ __

PLEA IN ABEYANCE:

$ _ _ _ __

RESTITUTION:

D

•

D

D

~

D

Resolutions
Mental Health & Substance Abuse
70 N Main Street St 103
Bountiful, UT 84010
(80 I) 299-1323
Second Chance
117 S Flint Street
Kaysville, UT 84037
801-674-1651
Davis Behavioral Health
Alcohol/Drug
2250 N. 1700 W.
Layton, UT 8404 I
(80 I) 776-4800

Complete and pay for treatment
□ Prime for Life
□ Theft
□ Domestic Violence
□ Anger Management
□ DUI

Suncrest Counseling PC
640 N Main Street Ste. 1278
Nonh Salt Lake, UT 84054
801-255-1 lSS

C & D Probation Services
640 N. Main Ste. #1278
No. Salt Lake, UT 840S4
(801) 335-0566
2550 Washington
Blvd. Ste. #333
Ogden, UT 84401

D

CONDITIONS OF PROBATION,
PLEA IN ABEYANCE, AND AGENCY
REQUIREMENTS:
□

PROBATION AGENCIES

D

Pica is held in abeyance for _ _ _ _m.onths

Alliance Probation
360 So. Ft Lane
Layton, Utah 8404 I
(801) 444-3335

D

Adult Probation and Parole
800 West State
Farmington, Utah 84025
(801) 451-4700

D

Other Agency _ _ _ _ __

_ _ __

0 Alcohol & Drug
D Mental Hcahh
D Sex Offender
D Complete evaluation by _ _ _ _ __
D Complete & pay for counseling
D No violations of law, except minor traffic
D No consumption or possession of alcohol
□ No possession of controlled substances
D Do not go where alcohol is chief item for sale
D Do not associate with those who use, possess or
distribute controlled substances
0 Submit to DNA testing
D Submit to body fluids testing
D Submit to search & seizure
D Maintain employment
D Obtain Diploma/GED
D Pay fine/fees
D Notify the Court, probation agency, and
treatment provider of any address change
D No contact with victim(s)
□ Home confinement _ _ _ _ _ days
D Complete
community service
hours in lieu of _ _ _ _ _ _ __
dnysjnil / $ _ _ _ _ _ _ _ __
Completion by: _ _ _ _ _ _ __
D Other _ _ _ _ _ _ _ _ _ __

D Pay$ _ _ _ _ _ per month by the ___ of each month,
beginning

D $ _ _ _ _ _ _ _ has been posted

D

s _ _ _ _ _ _ _ to be applied to fine

D

s _ _ _ _ _ _ _ to be refunded to payer of bail

If you fail to make your payment or appear in Court as ordered,
the following may occur:

•

A bench warrant may be issued for your arrest.

•

The fine may be transferred to the Office of State
Debt Collection.

INTEREST on fines/assessments will be accrued at current interest rate.
PAY ONLINE: www.utcourts.gov/payments

COURT NOTICE
O BENCH TRIAL

Type of Hearing*RETRJAL

□

0 SENTENCING

REVIEW

~RDER TO SHOW CAUSE

:\ :\°THER
Date---.-.\-k\~\~~l--'IE---\p_lime

~-~
x
~

Comments: _ _ _ _ _ _ _ _ __

<a:QD

~

~ l{\\"7

Clcrk \\
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SECOND DISTRICT-BOUNTIFUL
DAVIS COUNTY, STATE OF UTAH

41)

BOUNTIFUL CITY,

MINUTES

Plaintiff,

COURT ORDER TO SHOW CAUSE

vs.

Case No: 151800071 MO

NATHAN DAVID BAIZE,

Judge:

GLEN R DAWSON

Date:

December 12, 2016

Defendant.

@)
PRESENT
Clerk:

margoa

Prosecutor: JACOB L FORDHAM
Defendant Present
Defendant's Attorney(s): WILLIAM J ALBRIGHT
DEFENDANT INFORMATION
Date of birth: June 2, 1984
Audio
Tape Number:

Bl 121216

Tape Count: 8:37-8:37

This case involves domestic violence.
CHARGES

1. DISORDERLY CONDUCT (amended)
Plea: Guilty

- Class C Misdemeanor

- Disposition: 12/07/2015 Guilty

2. CRIMINAL TRESPASS - Class B Misdemeanor

Plea: Guilty

- Disposition: 12/07/2015 Guilty

3. UNLAWFUL DETENTION - Class B Misdemeanor

Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

4. COMMISSION OF DOMESTIC VIOLENCE IN THE PRESENCE OF A CHILD - Class B Misdemeanor

Plea: Not Guilty

- Disposition: 12/07/2015 Dismissed w/ Prejudi

HEARING

All parties present. Case is continued to be heard with defendant 1 s other case
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Case No: 151800071 Date:

Dec 12, 2016

161800370.
Tape Count Bl 121216 8:37-8:37

&

10:21-10:23

COURT ORDER ·To SHOW CAUSE.
Date: 02/10/2017
Time: 09:00 a.m.
Location: COURTROOM 1
SECOND DISTRICT COURT
805 SOUTH MAIN ST.
BOUNTIFUL, UT

84010

Before Judge: GLEN R DAWSON

Individuals needing special accommodations (including auxiliary communicative aids and
services) should call the Court Clerk at 801-397-7000 three days prior to the hearing.
For TTY service call Utah Relay at 800-346-4128.

The general information phone number

is 801-397-7000.
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SECOKD DISTRICT COURT, S'1ATE OF UTAH, COL)~T\. OF DAVlS, BOU!,TlFUL DEPARTI\1EI\1
805 SOUTH MAIN STREET, BOUNTIFUL, UT 84010 PHONE (801) 397-7000

Case(s)l'Le) ioo1no ~

t~l %1200:il

Please fill in PERSONAL INFORMATION COMPLETELY:
Name

FrL-·---····- -- t
Judge: Glen R. D, •"'•

~~

tJOJ\h,u\ VA,v;J i3&i~
City _ _ _ _ _ _ _ __

Address: _ _ _ _ _ _ _ _ _ _ _ _ __

REPORT IMMEDIATELY TO:

.

SECONn

cefrt------t--Hf

Z1p1Code
DfSTRIC.....r _
--_;:;__;__;:;;,..:...:...:•~

PROBATION

FINES/FEES:

( ) Fonnal Probation Months _ _ _ __

Case 1) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ S _ _ _ __

TREATMENT AGENCIES

D

D

D

D

D

( ) Informal Court Probation Months _ __

Adolescence To Adulthood
Counseling
640 N. Main Street, Ste. 1474
No Salt Lake City. UT 84054
(801) 891-0400

Case3) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $ _ _ _ __

PLEA IN ABEYANCE:

Resolutions
Mental Health & Substance Abuse
70 N Main Street St 103
Bountiful, UT 84010
(80 I) 299-1323
Second Chance
117 S Flint Street
Kaysville, UT 84037
801-674-1651
Davis Behavioral Health
Alcohol/Drug
2250 N. 1700 W.
Layton. UT 84041
(801) 776-4800

2550 Washington
Blvd. Ste. #333
Ogden, UT 8440 I
Alliance Probation
360 So. Ft. Lane
Layton. Utah 84041
(80 I) 444-3335

0

Adult Probation and Parole
800 West State
Fannington, Utah 84025
(801) 451-4700

0

Other Agency _ _ _ _ __

beginning _ _ _ _ _ _ _ _ _ _ _ _ _ __

D $ _ _ _ _ _ _ _ has been posted

□ Theft

D S _ _ _ _ _ _ _ to be applied to fine

D

_ _ __

0
D
D
D
D

C & D Probation Services
640 N. Main Ste. #1278
No. Salt Lake, UT 84054

D Pay S _ _ _ _ _ per month by the _ _ _ of each month,

D Domestic Violence
D Anger Management
0 Alcohol & Drug
0 Mental Health
D Sex Offender
0 Complete evaluation by _ _ _ _ __

(801) 335-0566

D

CONDITIONS OF PROBATION,
PLEA IN ABEYANCE, AND AGENCY
REQUIREMENTS:

□ DUI

Suncrest Counseling PC
640 N Main Street Ste. 1278
North Salt Lake, UT 84054
801-255-1 l 55

$ _ _ _ __

RESTITUTION:
Plea is held in abeyance for _ _ _ _months

D Complete and pay for treatment
D Prime for Life

PROBATION AGENCIES
0

Case 2) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $ _ _ _ __

( ) Revoke and Restart

Complete & pay for counseling
No violations of law. except minor traffic
No consumption or possession of alcohol
No possession of controlled substances
Do not go where alcohol is chief item for sale
□ Do not associate with those who use. possess or
distribute controlled substances
0 Submit to DNA testing
D Submit to body fluids testing
D Submit to search & seizure
D Maintain employment
D Obtain Diploma/GED
D Pay fine/fees
D Notify the Court, probation agency, and
treatment provider of any address change
D No contact with victim(s)
D Home confinement _ _ _ _ _ days
D Complete _ _ _ _ community service
hours in lieu of _ _ _ _ _ _ __
days jail/$ _ _ _ _ _ _ _ __
Completion by: _ _ _ _ _ _ __
D Other _ _ _ _ _ _ _ _ _ __

$ _______

to be refunded to payer of bail

If you fail to make your payment or appear in Court as ordered,
the rollowing may occur:

,. A bench warrant may be issued for your arrest.
•

The fine may be transferred to the Office of State
Debt Collection.

INTEREST on fines/assessments will be accrued at current interest rate.
PAY ONLINE: www.utcourts.gov/payments

COURT NOTICE
Type of Hearing: 0 PRETRIAL

~ENCHTRIAL

D SENTENCING

□ REVIEW

)(oRDER TO SHOW CAUSE

\ □ OTHER

Da1e::i\\04\\()

Time

Cf :oo

Comments: _ _ _ _ _ _ _ _ __
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The Order of the Court is stated below:
Dated: f,ebruary I 0.2017
/s/ GLEN R. DA YVSON
0 I :38: i I PM
District Couii Judge

SECOND DISTRICT-BOUNTIFUL
DAVIS COUNTY, STATE OF UTAH

BOUNTIFUL CITY,
Plaintiff,

MINUTES
POST SENTENCING JUDGMENT/COMMITMENT

vs.
NATHAN DAVID BAIZE,
Defendant.

Case No: 151800071 MO
GLEN R DAWSON
Judge:
February 10, 2017
Date:

PRESENT
Clerk:
carlamb
Prosecutor: JACOB L FORDHAM
Defendant
Defendant's Attorney(s): WILLIAM J ALBRIGHT
DEFENDANT INFORMATION
Date of birth: June 2, 1984
Audio
Tape Number:
Bl 021017

Tape Count: 901-1016

This case involves domestic violence.

~

CHARGES
1. DISORDERLY CONDUCT (amended) - Class C Misdemeanor
Plea: Guilty - Disposition: 12/07/2015 Guilty
2. CRIMINAL TRESPASS - Class B Misdemeanor
Plea: Guilty - Disposition: 12/07/2015 Guilty
3. UNLAWFUL DETENTION - Class B Misdemeanor
Plea: Not Guilty - Disposition: 12/07/2015 Dismissed w/ Prejudi
4. COMMISSION OF DOMESTIC VIOLENCE IN THE PRESENCE OF A CHILD - Class B Misdemeanor
Plea: Not Guilty - Disposition: 12/07/2015 Dismissed w/ Prejudi

HEARING

9:01am Time is set for Court order to show cause.
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Machine-generated OCR, may contain errors.

Printed: 02/10/17 13:38:09

000130
Page 1 of 2

Case No: 151800071 Date:

Feb 10, 2017

Court hears from Mr. Albright.
Court hears from Mr. Fordham.
9:36am Court is in recess.
9:43am Court is back in session.
Court proceeds with post sentencing today.

The defendant's probation is revoked.
The defendant's probation is terminated unsuccessfully.
SENTENCE JAIL

Defendant is to serve 10 Days in the Davis County Jail.
Defendant is to report to the Davis County Jail for service.
Commitment is to begin immediately.
To the Davis County Sheriff: The defendant is remanded to your custody for
confinement.
POST SENTENCE JAIL NOTE
Jail term to run concurrent with the term imposed in case 161800370.
All outstanding financial obligations are ordered sent to the Office of State Debt
Collection in this case.
Tape Count: 901-936, 943-1016
CUSTODY

The defendant is present in the custody of the Davis County jail.

End Of Order - Signature at the Top of the First Page
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Suspension of sentence - Pleas
held in abeyance - Probation
- Supervision Presentence investigation - Standards - Confidentiality Terms and conditions - Termination, revocation, modification, or extension - Hearings - Electronic monitoring.
Screening, assessment, and
treatment.
Repealed.
Disposition of fines.
Sentence - Term - Construction.

Section
77-18-5.

Reports by courts and prosecuting attorneys to Board of Pardons and Parole.
77-18-5.5.
Judgment of death - Method is
lethal injection - Exceptions
for use of firing squad.
77-18-6.
Judgment to pay fine or restitution constitutes a lien.
77-18-6.5.
Liability of rescued person for
costs of emergency response.
77-18-7.
Costs imposed on defendant Restrictions.
77-18-8.
Fine not paid - Commitment.
77-18-8.3 to 77-18-17. Renumbered/Repealed.

77-18-1. Suspension of senten ce - Pleas h eld in abeyance
- Prob ation :!..... Supervision - Presentence investigation - Standards - Confidentiality Terms and conditions - Termination , revocation, modification, or extension - Hearings Electronic monitoring.
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(1) On a plea of guilty or no contest entered by a defendant in conjunction
with a plea in abeyance agreement, the court may hold the plea in abeyance as
provided in Title 77, Chapter 2a, Pleas in Abeyance, and under the terms of the
plea in abeyance agreement.
(2) (a) On a plea of guilty, guilty with a mental illness, no contest, or
conviction of any crime or offense, the court may, after imposing sentence,
suspend the execution of the sentence and place the defendant on
probation. The court may place the defendant:
(i) on probation under the supervision of the Department of Corrections except in cases of class C misdemeanors or infractions;
(ii) on probation· with an agency of local government· or with a
private organization; or
(iii) on bench probation under the jurisdiction of the sentencing
court.
(b) (i) The legal custody of all probationers u nder the supervision of the
department is with the department.
(ii) The legal custody of all probationers under the jurisdiction of
the sentencing court is vested as ordered by the court.
. (iii) The court has continuing jurisdiction over all probationers.
(3) (a) The department shall e'stablish supervision and presentence.investigation standards for all individuals referred to the department. These
standards shall be based on:
(i) the type of offense;
(ii) the demand for services;
(iii) the availability of agency resources;
(iv) the public safety; and
853

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

,i

I
I

,j
. J

77-18-1

I

I

;I
• I
'1 I

I

. .'1

;!
. i'I,' !'
:f

• I

i'

I

,.

j.

II I11. i'·1

[·! ij

;; I ,, ,·
: I1.
:'. ' (;
!'.t '

ji
I

I'~,'

'
I

''

H lj
·a·1: .

i: . I

j

1,1. .. '11
~· H ; l

'l I

• I I ~:

.' t t,

'i I'(

'.,. 1·,
1.

I

i :'
'

Ii

'.i
i'..

q
1;•

'
I

I
l

I
'

' ..
I

'.

UTAH CODE OF CRIMINAL PROCEDURE

(v) other criteria established by the department to determine what
level of services shall be provided.
(b) Proposed supervision and investigation standards shall be submitted to the Judicial Council and the Board of Pardons and Parole on an
annual basis for review and comment prior to adoption by the department.
(c) The Judicial Council and the department shall establish procedures
to implement the supervision and investigation standards .
(d) The Judicial Council and the department shall annually consider
modifications to the standards based upon criteria in Subsection (3)(a) and
other criteria as they consider appropriate.
(e) The Judicial Council and the department shall annually prepare an
impact report and submit it to the appropriate legislative appropriations
subcommittee .
(4) Notwithstanding other provisions oflaw, the department is not required
to supervise the probation of persons convicted of class B or C misdemeanors
or infractions or to conduct presentence investigation reports ·on class C
misdemeanors or infractions. However, the department may supervise the
probation of class B misdemeanants in accordance with department standards.
(5) (a) Before the imposition of any sentence, the court may, with the
concurrence of the defendant, continue the date for the imposition of
sentence for a reasonable period of time for the purpose of obtaining a
presentence investigation report from the department or information from
other sources about the defendant.
(b) The presentence investigation report shall include a victim impact
statement according to guidelines set in Section 77-38a-203 describing the
effect of the crime on the victim and the victim's family.
(c) The presentence investigation report shall include a specific statement of pecuniary damages, accompanied by a recommendation from the
department regarding the payment of restitution with interest by the·
defendant in accordance with Title 77, Chapter 38a, Crime Victims
Restitution Act.
(d) The presentence investigation report shall include:
(i) findings from any screening and any assessment of the offel)der
conducted under Section 77-18-1.1; and
(ii) recommendations for treatment of the offender.
(e) The contents of the presentence investigation report are protected
and are not available except by court order for purposes of sentencing as
provided by rule of the J udicial Council or for use by the department.
(6) (a) The department shall provide the presentence investigation report
to the defendant's attorney, or the defendant if not represented by counsel,
the prosecutor, and the court for review, three working days prior to
sentencing. Any alleged inaccuracies in the presentence investigation
report, which have not been resolved by the parties and the· department
prior to sentencing, shall be brought to the attention of the sentencing
judge, and the judge may grant an additional 10 working days to resolve
the alleged inaccuracies of the report with the department. If after 10
working days the inaccuracies cannot be resolved, the court shall make a
determination of relevance and accuracy on the record.
(b) If a party fails to challenge th e accuracy of the presentence investigation report at the time of sentencing, that matter shall be considered
to be waived.
(7) At the time of sentence, the court shall receive any testimony, evidence,
or information the defendant or the prosecuting attorney desires to present
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concerning the appropriate sentence. This testimony, evidence, or information
shall be presented in open court on record and in th e presence of the defendant.
(8) While on probation, and as a condition of probation, th e court may
require th at the defendant:
(a) perform any or all of the following:
(i) pay, in one or several sums, any fine imposed at the time of being
placed on probation;
(ii) pay amounts r equired under Title 77, Chapter 32a, Defense
Costs;
(iii) provide for the support of others for whose support the defendant is legally liable;
(iv) participate in -available treatment programs, including any
treatment program in which the defendant is currently participating,
if the program is acceptable to the court;
_
(v) serve a period of time, not to exceed one year, in a county jail
designated by the department, after considering any recommendation
by the court as to which jail the court_ finds most appropriate;
(vi) serve a term of home confinement, which may include the use
of electronic monitoring;
(vii) participate in compensatory service restitution programs, in cluding the compensatory service program provided in Section 76-6107.1;
(viii) pay for the costs of investigation, probation, and treatment
services;
(ix) make restitution or reparation to the victim or victims with
interest in accordance with Title 77, Chapter 38a, Criine Victims
Restitution Act; and
(x) comply with other terms and conditions the court considers
appropriate; and
(b) if convicted on or after May 5, 1997:
(i) complete high school classwork and obtain a high school graduation diploma, a GED certificate, or a vocational certificate at the
defendant's own expense if the defendant has not received the
diploma, GED · certificate, or vocational certificate prior to being
placed on probation; or
(ii) provide documentation of the inability to obtain one of the items
listed in Subsection (8)(b)(i) because of:
(A) a diagnosed learning disability; or
(B) other justified cause.
(9) The department shall collect and disburse the account receivable as
defined by Section 76-3-201.1, with interest and any other costs assessed under
Section 64-13-21 during:
.
(a) the parole period and any extension of that period in accordance
with Subsection 77-27-6(4); and
(b) the probation period in cases for which the court· orders supervised
probation and any extension of that period by the depar tment in accordance with Subsection (10).
(10) (a) (i) Probation may be terminated at any time at the discretion of the
court or upon completion without violation of 36 months probation in
felony or class A misdemeanor cases, or 12 months in cases of class B
or C misdemeanors or infractions.
(ii) (A) If, upon expiration or termination of the probation period
under Subsection (l0)(a)(i), there remains an unpaid balance
855
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upon the account receivable as defined in Section 76-3-201.1, the
court may retain jurisdiction of the case and continue the defen- ·
dant on bench probation for the limited purpose of enforcing the
payment of the account receivable.
(B) In accordance with Section 77-18-6, the court shall record
in the registry of civil judgments any unpaid balance not already
recorded and immediately transfer responsibility to collect the
account to the Office of State Debt Collection.
(iii) Upon motion of the Office of State Debt Collection, prosecutor
victim, or upon its own motion, the court may require the defendant t~
show cause why the defendant's failure to pay should not be treated as
contempt of court.
(b) (i) The department shall notify the sentencing court, the Office of
State Debt Collection, and the prosecuting attorney in writing in
advance in all cases when termination of supervised probation will
occur by law.
(ii) The notification shall include a probation progress report and
complete report of details on outstanding accounts receivable.
(11) (a) (i) Any time served by a probationer outside of confinement after
having been charged with a probation violation and prior to a hearing
to revoke probation does not constitute service of time toward the total
probation term unless the probationer is exonerated at a hearing to
revoke the probation.
(ii) Any time served in confinement awaiting a hearing or decision
concerning revocation of probation does not constitute service of time
toward the total probation term unless the probationer is exonerated
at the hearing.
(b) The running of the probation period is tolled upon the filing of a
violation report with the court alleging a violation of the terms and
conditions of probation or upon the issuance of an order to show cause or
warrant by the court.
.,
(12) (a) (i) Probation may not be modified or extended except upon waiver
·
of a hearing by the probationer or upon a hearing and a finding in
court that the probationer has violated the conditions of probation.
(ii) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated.
(b) (i) Upon the filing of an affidavit alleging with particularity facts
asserted to constitute violation of the conditions of probation, the
court that authorized probation shall determine · if the affidavit
establishes probable cause to believe that revocation, modification, or
extension of probation is justified.
(ii) If the court determines there is probable cause, it shall cause to
be served on the defendant a warrant for the defendant's arrest or a
copy of the affidavit and an order to show cause why the defendant's
probation should not be revoked, modified, or extended.
(c) (i) The order to show cause shall specify a time and place for the
hearing and sh all be served upon the defendant at least five days prior
to the hearing.
(ii) The defendant shall show good cause for a continuance.
(iii) The order to show cause shall inform the defendant of a right
to be represented by counsel at the h earing and to have counsel
appointed if the defendant is indigent.
856
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(iv) The order shall also inform the defendant of a right to present
evidence.
(d) (i) At the hearing, the defendant shall admit or deny the allegations
of the affidavit.
(ii) If the defendant denies the allegations of the affidavit, the
prosecuting attorney shall present evidence on the allegations.
(iii) The persons who have given adverse information on which the
allegations are based shall be presented as witnesses subject to
questioning by the defendant unless the court for good cause otherwise orders.
(iv) The defendant may call witnesses, appear and speak in the
defendant's own ,b ehalf, and present evidence.
(e) (i) After the hearing the court shall make findings of fact.
(ii) Upon a finding that the defendant violated the conditions of
probation, the court may order the probation revoked, modified,
continued, or that the entire probation term commence anew.
(iii) If probation is r evoked, the defendant shall be sentenced or the
sentence previously imposed shall be executed.
(13) The court may order the defendant to commit himself or herself to the
custody of the Division of Substance Abuse and Mental Health for treatment at
the Utah State Hospital as a condition of probation or stay of sentence, only
after the superintendent of the Utah State Hospital or the superintendent's
designee has certified to the court that:
(a) the defendant is appropriate for and can benefit from treatment at
the state hospital;
(b) treatment space at the hospital is available for the defendant; and
(c) persons described in Subsection 62A-15-610(2)(g) are receiving priority for treatment over the defendants described in this Subsection (13).
(14) Presentence investigation repotts are classified protected in accordance
with Title 63G, Chapter 2, Government Records Access and Management Act.
Notwithstanding Sections 63G-2-403 and 63G-2-404, the State Records Committee may not order the disclosure of a presentence investigation report.
Except for disclosure at the time of sentencing pursuant to this sec'tion, the
department may disclose the presentence investigation only when:
(a) ordered by the court pursuant to Subsection 63G-2-202(7);
(b) requested by a law enforcement' agency or other agency approved by
the department for purposes of supervision, confinement, and treatment of
the offender;
(c) requested by the Board of Pardons ·and Parole;
(d) requested by the Shlbject of the presentence investigation report or
the subject's authorized representative; or
(e) requested .by the victim of the crime discussed in the presentence
investigation report or the victim's authorized representative, provided
that the disclosure to the victim shall include only information relating to
statements or materia1s provided by the victim, to the circumstances of the
crime including statements by the defendant, or to the impact ofthe crime
on the victim or the victim's household.
(15) (a) The court shall consider home confinement as a condition of
probation under the supervision of th e department, except as provided in
Sections 76-3-406 and 76-5-406.5,
(b) The department shall establish procedures and standards for home
confinement, including.electronic monitoring, for all individuals r eferred
to the department in accordance with Subsection (16).
857
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(16) (a) If the court places the defendant on probation under this section, ·it
may order the defendant to participate in home confinement through the
use of electronic monitoring as described in this section until further order
of the court.
(b) The electronic monitoring shall alert the department and the
appropriate law enforcement unit of the defendant's whereabouts.
(c) The electronic monitoring device shall be used under conditions
which require:
(i) the defendant to wear an electronic monitoring device at all
times; and
(ii) that a device be placed in the home of the defendant, so that the
defendant's compliance with the court's order may be monitored.
(d) If a court orders a defendant to participate in home confinement
through electronic monitoring as a condition of probation under this
section, it shall:
(i) place the defendant on probation under the supervision of the
Department of Corrections;
(ii) order the department to place an electronic monitoring device
on the defendant and install electronic monitoring equipment in the
r esidence of the defendant; and
(iii) order the defendant to pay the costs associated with home
·
confinement to the department or the program provider.
(e) The department shall pay the costs of _h ome confinement through
electronic monitoring only for those persons who have been determined to
be indigent by the court.
(f) The department may provide the electronic monitoring described in
this section either directly or by contract with a private provider.
Hist.o ry: C. 1953, 77-18-1, enacted by L;
1980,ch. 15, § 2; 1981,ch. 59, § 2; 1982,ch.
9, § 1; 1983, ch. 47, § 1; 1983, ch. 68, § l;
1983, ch.85, § 2; 1984,ch.20, § l ; 1985,ch.
212, § 17; 1985, ch. 2~9, § 1; 1987, ch. 114,
§ 1; 1989, ch. 226, § 1; 1990, ch. 134, § 2;
1991, ch. 66, § 5; 1991, ch. 206, § 6; 1992, ch.
14, § 3; 1993, ch. 82, § 7; 1993, ch. 220, § 3;
1994, ch. 13, § 24; 1994, ch. 198, § l; 1994,
ch. 230, § l ; 1995, ch. 20, § 146; 1995, ch.
117, § 2;1995, ch.184, § 1;1995,ch.301, § 3;
1995, ch. 337, § 11; 1995, ch.352, § 6; 1996,
ch.79, § 103;1997,ch.392, § 2; 1998,ch.94,
§ 10; 1999, ch. 279, § 8; 1999, ch. 287, § 7;
2001, ch. 137, § l; 2002, ch. 35, § 7; 2002 (5th
S.S.), ch. 8, § 137; 2003, ch. 290, § 3; 2005
(1st S.S.), ch. 14, § 3; 2007, ch. 218, § 3; 2008,
ch. 3, § 252;2008,ch.382, § 2193;2009, ch.
81, § 3; 2011, ch. 366, § 176.
Amendment Notes. - The 2008 amendment by ch. 3, effective February 7, 2008,
s ubstituted "Section 76-6-107. l " for "Section
·
78-11-20.7" in (S)(a)(vii).
The 2008 amendment by ch. ·382, effective
May 5, 2008, updated references to conform to
the recodification of Title 63 and made stylistic
changes.
The 2009 amendment, effective May 12,
2009, deleted "including any diagnostic evalu-

ation report ordered by the court under Section
76-3-404" following "investigation report" in .
(5)(e); deleted "including presentence diagnostic evaluations" following "investigation reports" in the first sentence of the introductory
language of (14); and made a stylistic change.
The 2011 amendment, effective May 10,
2011, substituted "with a mental illness" for
"and mentally ill" in the first sentence of the
introductory language of (2)(a) and made stylistic changes.
Compiler's Notes. - Laws 1994, S.J.R. -6
amended Utah Const., Art. I, Sec. 12 and added
a new Sec. 28 to that article. Laws 1994, ch.
198, which amended this section to add the
requirement of a victim impact statement, provides in § 16 that the Legislature intends the
act to serve as the implementing legislation of
those constitutional amendments.
Cross-References. - Indecent public display, incarcer ation without suspension of sentence, § 76-10-1228.
Payment of costs of defense as condition of
probation or suspension, § 77-32a-6.
Presentence investigation reports, Utah R.
Crim. P. 21A.
Rules of Evidence inapplicable to sentencing
and probation proceedings, Rules of Evidence,
Rule 1101.
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